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Prejudgment Interest 
Arden E. Shenker 

When a claimant/plaintiff receives a judgment, it is a determination that the 

defendant owes/owed something to the plaintiff.  From the time that the 

claim accrued, therefore, the defendant has had the benefit of the sum 

owing to the plaintiff.  Enter--prejudgment interest. 

 

The seminal modern case in Oregon is Banister Continental Corporation v. 

Northwest Pipeline Corporation, 76 Or App 282, 709 P2d 1103 (1985), but 

the case settled while on review by the Oregon Supreme Court, which 

vacated the Court of Appeals decision, 301 Or 763, 724 P2d 822 (1986).  

However, two years later the Banister decision was reaffirmed and 

effectively adopted by the Oregon Court of Appeals in Guinasso v. Pacific 

First Federal, 89 Or App 270, 279, 749 P2d 577, rev. denied 305 Or 672, 

757 P2d 422 (1988).   

 

Guinasso and its affirmation of Banister’s reasoning was reaffirmed in 

Goodyear Tire & Rubber Company v. Tualatin Tire & Auto, Inc., 129 Or App 

206, 879 P2d 193, 200 (1994).  In Goodyear damages, it was argued, were 

not ascertainable until the trial and the decision there.  Not so, according to 

the court, for once the jury resolved the predicate factual issues, damages 

easily were ascertainable.  At least theoretically, they would have been 

ascertainable at the time that the claim arose.   
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Most of the controversy on prejudgment interest has to do with 

ascertainability.  That was the original touchstone for the Oregon Supreme 

Court in Public Market Company v. City of Portland, 171 Or 522, 625, 130 

P2d 624, 138 P2d 916 (1943).  The case discusses at length the authorities 

for allowing interest on unliquidated damages and determines that “no right 

reason exists for drawing an arbitrary distinction between liquidated and 

unliquidated damages.”  The touchstone for allowing prejudgment interest 

was that its “exact pecuniary amount was either ascertained, or 

ascertainable by simple computation, or by reference to generally recognized 

standards.”  The fact that the defendant city did not know how much it 

should pay was more attributable to its refusal to pay, than to the 

ascertainability of the amount to be paid.  Note that if an amount actually 

was ascertained, that ends any doubt about ascertainability.  In fact, that 

was the conclusion which the Banister court reached, resting on an actual 

ascertainment by the presentation of a claim.   

 

By the time that the ascertainability test came before the Oregon Supreme 

Court in Strawn v. Farmers Insurance Company, 353 Or 210, 240, 297 P3d 

439 (2013), the Public Market Company case was cited for the proposition 

that prejudgment interest depends on whether the amount due was “readily 

ascertainable.”  As discussed in Banister, however, “readily” does not mean 

without complication.  In fact, the determination of the amount due in 
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Banister was highly complex.  It was, the court determined, ascertainable 

because it had been ascertained.  Theoretically, however, ascertainability 

can precede the actual ascertainment.  If a substantial amount of damages 

is involved, the period of time between ascertainability and actual 

ascertainment could result in substantial prejudgment interest. 

 

A few cases include the argument that the plaintiff was responsible for the 

delay and should not profit therefrom.  That argument was rejected explicitly 

in Kirk v. Raymark Industries, Inc., 61 F3d 147, 170 (3rd Cir 1995). 

 

The overarching principle remains that the judgment debtor should not have 

the benefit of the value of the money which should have been paid to the 

judgment creditor.  The principle was reaffirmed most recently in McDowell 

Welding & Pipe Fitters, Inc. v. United States Gypsum Company, 260 Or App 

589, 320 P3d 579 (2014).  Indeed, prejudgment interest applies until 

payment is made, irrespective of whether a “tender” or an agreement had 

been made with respect to the amount of the payment that should have 

been made.  McDowell Welding & Pipe Fitters, Inc. v. United States Gypsum 

Company, 345 Or 272, 193 P3d 9 (2008).   

 

Prejudgment interest sometimes is categorized as “delay damages.”  The 

rule prevents a defendant from being unjustly enriched by keeping the 

interest on monies during the litigation process, when the sums actually 
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have become adjudicated as owing to the plaintiff.  See Costa v. Lauderdale 

Beach Hotel, 534 Pa 154, 160, 626 A2d 566, 569 (1993). 

 

Somebody is going to have the benefit of the use of the funds, until payment 

is made.  If the claimant/plaintiff is the one who should have that benefit, 

then, at least theoretically, that should be true in claims beyond contractual 

disputes.  See Bingham v. Zolt, 810 F Supp 100 (SDNY 1993) for the 

recovery of prejudgment interest on RICO claims.  See also General Facilities 

v. National Marine Service, 664 F2d 672 (8th Cir 1981) for a discussion of the 

deterrence function of an award of prejudgment interest.    Public Market 

Company disparaged the distinction between the claim having been brought 

on the contract, rather than ex delicto.  Substance triumphed over form.  

171 Or at 626.  Strawn makes the same argument that whether a claim is 

on a contract may not be requisite.  353 Or 240.  Business torts, for 

example, often can be quantified, as to their damages, by ascertainable 

means.  In that respect they are in contradistinction to personal torts, where 

a judgment, as for pain and suffering, requires a fact finder’s determination 

at the time a judgment is rendered.  See in re  Joint Eastern and Southern 

Districts Asbestos Litigation, 798 F Supp 940, 947 (EDNY and SDNY, 1992) 

discussing the artificial distinction between the allowance of prejudgment 

interest on pecuniary losses in wrongful death and survival actions but the 

disallowance of that award on economic damages in personal injury actions 

including those for lost consortium.  
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Strawn points out that generally an interest award requires either a contract 

or a statutory provision.  The principled basis for the proposition is 

questionable.  However, a statute, as in Oregon, which authorizes an award 

of interest on all monies after they become due is broadly construed.  See 

ORS 82.010(1).  Strawn, 353 Or at 239. 

 

 

Arden E. Shenker 
AES/as/bc 
May 2015 
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By Phil Goldsmith 
OTLA Guardian

A decade ago, Mark Griffin, Hope Del 
Carlo and I won a great victory in 

a predatory mortgage lending case.1 A 
hard working immigrant couple, Panfilo 
Vasquez-Lopez and Maria Dominguez, 
built their credit to be able to buy a 
home. But then they were tricked into 
refinancing by a callous bilingual mort-
gage loan originator.
 They signed the English language 
loan documents that they couldn’t read 
on his representation they were getting a 
better interest rate. In fact, it was several 
percent higher. When they came to us, 
they feared they would lose their home.
 The jury found they had been de-
frauded and assessed $500,000 in puni-
tive damages. After the lawsuit, they 

Phil Goldsmith 

owned their home free and clear.
 But the defendant worked us hard in 
the trial court and on appeal. So hard 
that we couldn’t have gotten full payment 
for our time from a percentage of their 
recovery. We only did because of statu-
tory attorney fees.
 Based on that experience and many 
others, I’ll offer suggestions on (1) how 
to prepare in advance for a fee petition 
and (2) effective techniques to recover 
reasonable attorney fees. 
  Generally, the same principles apply 
whether the fee petition is governed by 
state or federal law.2 One major differ-
ence is state law requires a court to con-
sider the factors in ORS 20.075. Some 
of these could justify less than a fully 
compensatory fee, unless the legislative 
policy of a particular fee statute requires 
full payment.3 

Preparation at the outset
 In small value cases, the fee may be 
significantly greater than the client’s re-
covery.4 So the standard contingent fee 
contract must be adjusted to insure that 
you, not the client, receive the fees. You 
must also determine whether the IRS 
could consider your fees to be taxable 
income to your client and, if so, how to 
advise the client.5

Framing the complaint
 If you allege substantially greater 
damages than what seems provable, a 

court might reduce the fees ultimately 
awarded.6 Think through your claims for 
relief, as multiple claims create addi-
tional timekeeping obligations for you. 
In state court, ORCP 68 dictates what 
you must allege to recover fees.
 
Record your time as you work 
 Ordinarily, the hours you work are a 
fundamental component of a statutory 
fee award.7 Provide detail about what you 
did. Some courts will not compensate for 
general entries like “call with X.”8 And if 
later developments make some of your 
time non-compensable, the detail will 
help you determine what time to remove. 
You can protect privilege and work prod-
uct by redacting the records submitted 
to defense counsel. 
 When possible, identify the time 
spent on each discrete task worked in a 
day. Failure to do so could result in time 
being discounted for block billing.9 In 
multiple claim cases, note those tasks that 
advance some but not all claims.
 
Fee petition strategies
  “[B]oilerplate submissions [can be] 
self-defeating.” 10 Obviously, the effort you 
put into a fee petition depends on the 
amount at stake and the level of expected 
opposition. But in every case, you must 
educate the judge on the law and facts that 
warrant the fee you seek, as well as the 
public policy you have enforced and how 

How To Help  
Those With 
Limited Resources

See How to Help p 40

RECOVERING STATUTORY ATTORNEY FEES
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a fee award serves that policy. You also 
need to demonstrate your reasonable-
ness.11

What hours to claim
 Courts often reduce a petitioner’s 
hours. In federal court, a reduction up 
to 10 percent is called “a haircut” and 
does not require a specific explanation.12 
Your goal, therefore, cannot be to receive 
payment for every hour worked. Instead, 
you must make reasonable judgments 
and hope your opponent will aid you by 
taking extreme positions.
 The first step is to apply billing judg-
ment, i.e., to ask yourself if I received this 
bill would I think it fair or consider some 
of the work excessive, redundant or un-
necessary? If this causes you to reduce 
your time significantly, tell the court. No 
need for two haircuts.
 Unless you have won — and are en-
titled to fees on — every claim, you 
normally will have to remove more 
time.13 Certainly any time spent exclu-
sively on a claim that you cannot receive 
fees for.14 And when your success on fee-
generating claims is “partial or limited,” 
you will need to discount that time too.15

  Detailed time records will aid you in 
determining specific entries to remove. 
But likely you will need to propose a 
further percentage reduction. Be reason-
able and hope your opponent will over-
reach.
 Courts recognize there can be mis-

steps on the road to success. Often it will 
be appropriate in seeking compensation 
on a successful claim to include a motion 
you’ve lost or a line of investigation which 
proved fruitless.16 But billing judgment 
may dictate differently when you took a 
considerable trip down an unsuccessful 
path. 
 Explain any case dynamics that re-
quired you to spend more time than 
might be expected.17 Include the time 
you spend on the fee petition.18

What hourly rates to claim 
 You are entitled to the “prevailing 
market rates in the relevant community.”19 In 
a protracted case, courts award interest 
or use current hourly rates to compensate 
for delay. 20 The rate recently awarded you 
by another court and the rate you charge 
hourly clients are suggestive, but not 
conclusive, evidence of the prevailing 
market rate.
  Often courts look to the average rates 
for lawyers of comparable experience in 
the Oregon State Bar’s economic survey.21 
But those rates may not be appropriate. 
Lawyers with superior skills command 
higher rates.22 The bar survey itself shows 
that certain specialty areas such as bank-
ruptcy, commercial litigation and real 
estate/environmental litigation generally 

receive higher rates.23 For commercial 
litigation, this is confirmed by the surveys 
conducted by forensic accountant Serena 
Morones.24 
 Consider consulting with an attorney 
fee expert about the rate you should seek. 
Remember courts will expect lawyers with 
higher hourly rates to be more efficient.

Claiming enhancement for risk
 Risk enhancements are possible under 
state, but not federal, law.25 Despite ap-
pellate guidance,26 state trial judges vary 
widely on when and how they will en-
hance attorney fees for contingent risk. 
So in shaping the argument for a par-
ticular case, learn how your judge has 
previously ruled.
 
Presenting testimony of a fee expert 
 In major cases, expert testimony on 
market rates, appropriate enhancement 
and similar subjects offers potential ben-
efits that significantly exceed the cost.27 

A lawyer who regularly handles smaller 
statutory fee cases may achieve sufficient 
long-run value from a favorable hourly 
rate decision to justify the expense of a 
testifying fee expert. But sometimes it is 
financially prudent just to consult with 
an expert.

Responding to attacks 
 The fee opposition may claim you 
spent too much time on a simple case, 
and that you don’t deserve the hourly rate 
you seek. Don’t let it show if you take 
these attacks personally. Your judge has 
seen your performance. You won’t en-
hance your status by responding to your 
opponent in kind.
 Provide any facts that deflate your 
opponent’s claims. Among the key facts 
are the aggregate hours worked by each 
lawyer for your opponent and the rates 
at which they bill. Many judges will allow 
their discovery.
 In a recent class action where plain-
tiffs’ counsel were accused of overstaffing, 
discovery established they had billed 
2,000 hours fewer than defense counsel. 

How to Help
Continued from p 39  You won’t enhance your 

status by responding to your 
opponent in kind.
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The trial court consequently awarded 
more than 90 percent of the requested 
hours.28  The fee opponent who blocks 
discovery of lawyers’ hours and rates may 
achieve a pyrrhic victory. In an earlier 
class action, a trial judge in granting a 
motion to quash warned he would “take 
into consideration defendant’s refusal to 
produce such information… if I hear an 
argument that plaintiff ’s hours or hour-
ly fees are excessive.”29 
 
Conclusion
 Statutory attorney fees made it pos-
sible for Panfilo Vasquez-Lopez and 
Maria Dominguez to obtain justice. 
Those fees enable me and other lawyers 
to continue to do this kind of work for 
cheated homeowners, defrauded con-
sumers and mistreated employees. Take 
the steps necessary so you can be fairly 
paid when you win a case of this kind.

Phil Goldsmith is a sole practitioner who 
handles class actions and mortgage litiga-
tion for individuals. Goldsmith is a Sus-
taining Member of the OTLA Guardians 
of Civil Justice. His office is located at 707 
SW Washington St., Ste. 600, Portland, 
OR 97205. He can be reached at 503-224-
2301 or phil@lopglaw.com.
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